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    IN THE COURT OF OMBUDSMAN, ELECTRICITY PUNJAB,


# 248, SECTOR 19-A, CHANDIGARH.

 APPEAL No.28  of 2010.                  Date of Decision:  25.01.2011
M/S SEBIZ INFOTECH LIMITED,

PLOT NO. IT-C 6, I.T. PARK,

SECTOR-67, MOHALI.

          ………………..PETITIONER

Account No. LS-Z 75-ZP03-00004

                           

Through:

Sh. H.S. Dhariwal,
Chairman & Managing Director.

VERSUS

 PUNJAB STATE POWER CORPORATION LIMITED.

                


                        …….….RESPONDENTS. 

Through
Er. H.S.Oberoi,
Senior Executive Engineer

Operation Division,

P.S.P.C.L.  Zirakpur.
S.Paramjit Singh, SDO,Sohana
Sh.Sukhwinder Singh, ARA


 Petition No. 28 of 2010 dated 10.11.2010 has been filed against memo No. 1222 dated 12.02.2010 of the Grievances Redressal Forum treating the case as time barred. 
2.

The arguments, discussions & evidence on record were held on 20.01.2011 and 25.01.2011.

3.

Sh. H.S. Dhariwal, Chairman & Managing Director attended the court proceedings.  Er. H.S.Oberoi, Sr.Xen/DS Division, PSPCL, Zirakpur, Sh.Paramjit Singh,SDO Sohana and Sh. Sukhwinder Singh, ARA  appeared  on behalf of the respondent (PSPCL).
4.

Sh. H.S. Dhariwal, petitioner  while giving background of the case stated that electricity connection No. Z 75-ZP 03-0004 for IT Park Sector-67 Mohali was released on 25th January,2008 by Sohana Sub-Division and the operation commenced  in  February/March, 2008.  On 2nd June, 2008, a letter No. 1309 was received from  AEE, Sohana Sub-Division informing that a penalty of Rs. 1,09,820/- has been imposed  for non-compliance of Peak Load Hour Restrictions (PLHRs) during  Feb.& March,2008.    Again on 18th July, 2008  another letter No. 1600 was received from  AEE. Sohana Sub-Division informing levy of penalty of Rs. 5,40,771/- on account of violation of PLHRs during  April & May, 2008 . The appeal was filed before  the Circle Dispute Settlement Committee (CDSC) for the levy of penalty of Rs.1,09,820/- and before the Zonal Dispute Settlement Committee (ZDSC) against the levy of penalty of Rs. 5,40,771/-.  A communication was received on Ist June,2010 informing that the ZDSC decided the appeal on  29th April,2010 and  on the same basis, CDSC decided the appeal on 30th April,2010 upholding the levy of penalties.  A request was made for the copy of the ZDSC’s decision and the same was received on 16th July, 2010 and appeal was filed before the Grievances Redressal Forum (Forum)  on 29th July, 2010 for waiver of penalty.  The Forum informed in their letter No. 1222 dated 12.10.2010  that the appeal case is time barred and can not be entertained. The petitioner argued that  copy of the  decision of the ZDSC  was received through SDO, Sohana, on 16.7.2010 and the appeal was filed on 29th July, 2010 before the  Forum.  Therefore, the Forum was not justified in treating the appeal as time barred.  
5.

Sr. Xen defending the case on behalf of respondent PSPCL, stated that the petitioner has wrongly informed that the decision  of the ZDSC confirming  the levy of penalty was conveyed to him on  16.7.2010 .   The ZDSC considered the case of the petitioner in its meeting held on 1.2.2010.  During the meeting, the petitioner was also present.  The Committee decided that the amount of penalty is recoverable.  This decision of the ZDSC was communicated to the petitioner in letter No. 632 dated 05.04.2010.  In this letter, it was clearly mentioned that the case of the petitioner has been decided by the ZDSC in its meeting held on 01.02.2010. Accordingly, the limitation period starts from 5.4.2010 and not from 16.7.2010 as contended by the petitioner. He prayed to dismiss the appeal and uphold the order of the Forum.

6.

Responding to the submissions made by Sh. H.S. Oberio, Sr. Xen, the petitioner argued that  neither  in letter dated  01.06.2010  nor  in  letter dated 16.7.2010, there is any mention of communication of the decision of the ZDSC conveyed vide letter dated 05.04.2010.  No such letter was received by the petitioner. Therefore, the period of limitation starts from the date when the copy of the decision was received on 16.07.2010.  In this regard, Er. H.S. Oberoi, Sr. Xen produced the office record to substantiate that the letter  No.632 dated  5.4.2010  was duly issued and sent to the petitioner through ordinary post. 

7.

The submissions made by both the parties have been carefully considered. I have also perused the record of the proceedings before the Forum and it is observed that after considering the appeal,  Secretary  of the Forum intimated to the petitioner that the case is time barred.  Before passing this order, neither any opportunity was allowed to the petitioner nor any reasons have been given for considering the appeal as time barred.  It is a cardinal principle of judicial propriety that before passing any adverse order, an opportunity must be allowed to the party against whom such order is being passed.  No such opportunity was allowed to the petitioner to present his case on the issue of limitation.  A reference to the record of proceedings of the Forum shows that the appeal was treated time barred on the basis of communication from the respondents that the decision of the ZDSC was communicated to the petitioner in letter No. 632 dated 05.04.2010.  The period of limitation has been calculated from the date of issue of the letter.  Again the record is silent about the receipt of the said letter by the petitioner. Apart from this,  it is noted that a composite appeal was filed before the Forum involving levy of two penalties. First penalty of  Rs. 1,09,820/-  intimated in letter No. 1309 dated 02.06.2008, decided by the CDSC on 30th April, 2010.  Another penalty of Rs. 5,40,771/- intimated  to the petitioner on 18.07.2008,  decided by the ZDSC on 01.02.2010 and according to the respondents intimated on 05.04.2010 which has been denied by the petitioner.  The Forum has given no reasons for considering the appeal pertaining to levy of penalty of Rs. 1,09,820/- time barred where as it was intimated only on 16.07.2010 even as per record of the respondents.  Therefore, the orders of the Forum with respect to this penalty is totally unjustified and without proper appraisal of the facts of the case.  Reverting back to the penalty of Rs. 5,40,771/-, admittedly, there is no proof available on record whether  this letter is actually received by the petitioner.  The record produced by the respondents did show that a letter No. 632 dated 05.04.2010 was available on record and stated to have been sent to the petitioner through ordinary post.  However, no information is available about the date when this letter was actually sent to the petitioner and whether it was received by the petitioner.  It is observed that all other letters pertaining to the levy of penalty or further action had been delivered to the petitioner in person and signed by him.  The receipt of the impugned letter has been denied by the petitioner.  Considering the material on record, it is held that there is no evidence available on record to substantiate that the letter No. 632 dated 05.04.2010 did reach the petitioner and was received by him on this date.  Accordingly, the Forum was not justified  in considering the period of limitation from the date of the issue of the letter which was not received by the petitioner and treating it  time barred.  The appeal filed by the petitioner with reference to communication sent on 16.07.2010 is within limitation period. In view of these facts, the order of the Forum is set aside and appeal is remanded back with the direction to the Forum to treat it as maintainable and pass well reasoned speaking order on the other grounds of appeal within a period of 60 days from the receipt of this order.  Since the order of the Forum has been set aside and remanded back, it is not considered necessary to decide the other grounds of appeal.  The petition is treated as partly allowed.
                       (Mrs. BALJIT BAINS)

Place: Chandigarh.  


             Ombudsman,

Dated: 25.01.2011.                              

   Electricity Punjab







                         Chandigarh 

